I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
W LLIAM C. RUSSELL, d/b/a ) Under Chapter 7
FRANK RUSSELL & SON TRUCKI NG )
CO., d/b/a FRANK RUSSELL & ) No. BK 95-40698
SON TRANSFER CO., )
Debt or (s). )
OPI NI ON

Creditor, DeWayne Keene, has fil ed a noti on asking the Court to
vacate the Order of Relief enteredinthis case and to dism ss the
debt or' s bankruptcy case on t he basi s that the debtor is prohibited
fromfiling this case within 180 days foll owi ng the di sm ssal of a
prior chapter 11 case. The creditor's notion presents the issue of
whet her the debtor's chapter 11 case was di sm ssed by the Court for
willful failure of the debtor to abi de by orders of the Court or to
appear before the Court in proper prosecution of the case.

The debtor filed a chapter 11 case (case no. 93-40870) on Novenber
19, 1993, and during t he next sixteen nmonths submtted a series of four
pl ans toward t he goal of confirnmation. After the debtor submitted a
t hi rd amended pl an on March 29, 1995, whi ch was net wi t h obj ecti ons
fromM . Keene, anong others, the U S. trustee noved for di sm ssal of
t he chapter 11 case or for conversionto chapter 7. The U. S. trustee
contended in his notion that the debtor's case was "too ol d," that
"unr easonabl e del ay by t he debt or that is prejudicial tocreditors”
exi sted, and that the case shoul d be di sm ssed or converted shoul d t he
debt or not be abl e to obtain confirmation of the third amended pl an.

On May 30, 1995, the Court conducted a hearing on confirnmation of

t he third anended pl an and onthe U. S. trustee's notionto di sm ss or



convert the case. The creditors opposi ng confirmation of the pl an,

i ncludi ng M. Keene, appeared at the hearing, as didthe debtor and the
U.S. trustee. At the start of the hearing, the debtor advised the
Court that he consented to the di sm ssal of his pendi ng case and t hat

he was planningto file a chapter 13 case after his chapter 11 case was
di sm ssed. The Court thenpolledthe U S. trustee and the creditors
concerning their desires for di sm ssal or conversionto chapter 7.

When al | parties present, including M. Keene, stated that they had no
objectionto the dism ssal of the debtor's case, the Court ordered the
case di snm ssed effective June 29, 1995.! Subsequently, on June 30,

1995, the Court entered awitten order which stated, inrel evant part,

"I'TISORDEREDt hat this caseis dism ssed."” Notice was sent to all

creditors and ot her partiesininterest onJuly 11, 1995, advi sing t hem
that the debtor's chapter 11 case had been di sm ssed "duetofailureto
ef fectuate a plan of reorganization."”

After the debtor filed a newpetition for relief on July 31,
1995,2 M. Keene filed the instant notion assertingthat the debtor's
chapter 11 case had been di sm ssed by t he Court based on the debtor's
willful failureto abide by orders of the Court or to appear before the
Court in proper prosecution of the case. Accordingto M. Keene, the

debtor isineligiblefor relief under the Bankruptcy Code during the

! The di smi ssal was subject to certain conditions, not rel evant
here, with which the debtor conpli ed.

2 The debtor filed a chapter 13 petition on July 31, 1995. His
case was |later voluntarily converted to a chapter 7 case.
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180-day periodset forth in 8 109(g) (1) of the Bankruptcy Code. 3
Section 109(g) (1) isintendedto "prevent[] certaintactics onthe

debtor's part that coul d be deenmed abusive.” 2Collier on Bankruptcy

1 109.06, at 109-35 (15th ed. 1995). To acconplish this goal, it
precl udes frombankruptcy eligibility for a peri od of 180 days any
debt or who wi | | ful | y*di sobeys court orders or whowi |l I fully failsto
appear as required and who suffers di snm ssal of his or her case as a

result. 2 Collier on Bankruptcy ¥ 109.06, at 109-35.5

Courts appear to foll owone of two approaches in reaching a

determ nation of eligibility under 8 109(g)(1). Under the first

3 The section provides, in relevant part:

(g) Notw thstandi ng any other provision of this
i on

section, no individual . . . may be a debtor under this
title who has been a debtor in a case pendi ng under this
title at any tine in the preceding 180 days if --

(1) the case was dism ssed by the court for
willful failure of the debtor to abide by orderstoh e
court, or to appear before the court in proper
prosecution of the case . .

11 U.S.C. § 109(g)(1).

4 Lacking adefinitionof "willfulness" inthe Bankruptcy Code,
courts have giventhe termits common neani ng. Adebtor's conduct is
"willful" under 8§ 109(g)(1) when it is intentional, know ng and
vol untary, as opposed to acci dental or beyond the debtor's control.
E.g., Inre Walker, 171 B.R 197, 203 (Bankr. E.D. Pa. 1994).

5 The phrase "wi I | ful failure of the debtor . . . to appear before
the court i n proper prosecution of the case" has been read broadly by
sonme courts toincludethe deliberate failure of debtors to perform
t heir duties, whet her those be filing schedul es, maki ng pl an paynents
tothetrustee, or attendi ng neetings of creditors. E.g., InreKing,
126 B.R 777, 780-81 (Bankr. N.D. 1l11. 1991). As di scussed bel ow, even
under this expansive interpretation of the phrase, M. Keene does not
prevail .




approach, the court decidingeligibility nmerely | ooks at whet her or not
t he di sm ssing court specifically heldthat di smssal was based on t he

type of willful conduct set forthin 8 109(g)(1). E.g., I nre Hanmmonds,

139 B. R. 535, 540 (Bankr. D. Colo. 1992); Inre Marlatt, 116 B. R 703,

707 (Bankr. D. Neb. 1990). Under the second approach, irrespective of
t he absence of a findingof willful conduct by the di sm ssing court,
the court decidingeligibility exam nes whet her the debtor's conduct
during the prior case ampunted to the type of willful conduct which

warrants the 8 109(g) sanction. E.g., Inre Mntgonery, 37 F. 3d 413,

414-15 (8th Cir. 1994).

I nthe instant case, the Court need not deci de whi ch approach to
adopt since, under either analysis, M. Keenefailstoprevail. In
di sm ssing the debtor's chapter 11 case, this Court made no fi ndi ng
t hat t he debtor had will fully di sobeyedits orders or had failed to
appear before it to prosecute his case as required. The recordis
clear that the debtor's chapter 11 case was di sm ssed on t he noti on of
the U S. trustee, with the debtor's consent, because all parties
present -- including M. Keene -- believedthat the debtor was unabl e
to propose a confirnmable plan.

Mor eover, the Court has exam ned t he debtor's conduct duringthe
chapt er 11 case and fi nds no evi dence of the abusive tactics which §
109(g) (1) isintended to curtail. Wiile M. Keene makes sweepi ng
al | egati ons that the debtor repeatedly failed to abi de by t he orders
and rul es of the Court duringthe chapter 11 case, he has of fered only
t hr ee speci fi c exanpl es of aggrievi ng conduct. The Court will address

each of these in turn.



M. Keene's first conplaint relates to the debtor's repeated
failuretocorrectly "list" the anount of the debt owed to M. Keene.
He contends that he was forcedtofile aseries of objectionstothe
"l'isting” of his debt yet, upon appearing in Court each time, the
debt or woul d sti pul ate that M. Keene's figure was correct. M. Keene
has failed to delineate for the Court when and where the false
"l'istings"” occurred or howthey anount to a viol ati on of the Court's
orders or toafailureto appear and prosecute his case. Cearly, M.
Keene bears t he burden of establishing, inthefirst instance, that an
order of the Court was violated or that the debtor was remi ss in

specific duties. See, e.d., Inre dson, 102 B.R 147, 150 ( Bankr.

C.D. IIl. 1989) ("party noving for di sm ssal under Section 109(g) (1)
has t he burden of i ntroduci ng evi dence to support its averment”); Inre
Pretzer, 96 B.R 790, 792 (Bankr. N.D. Chio 1989). He has failed to do
even that. Moreover, as the record stands, the Court has no nore
reasonto findwllful di sobedi ence or flaunting of duty thanto find
an honest dispute over the ampunt of M. Keene's claim or an
i nadvertent m stakeinfailingtoanendthe "listing." See, e.q., In
re Madi son, 184 B. R. 686, 693 (Bankr. E.D. Pa. 1995) (noving party
bears t he burden of proving willfulness); Inre Arena, 81 B.R 851, 852
(Bankr. E.D. Pa. 1988).°

Next, M. Keene contends that the debtor failed tonotify M.

6 The Court notes that sone courts, once the novant proves t hat
an order has been viol ated or an appear ance di sregarded, shift the
burden to the debtor to showthat the aggrievi ng conduct was acci dent al
or beyond t he debtor's control, rather thanintentional. E.g., Inre
Mont gonmery, 37 F. 3d at 415; In re Yensen, No. 95-00466, 1995 W
468197, at *1 (Bankr. D. Idaho July 17, 1995).
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Keene of various hearings. However, again M. Keene does not provide
the Court with specific dates or hearings whi ch woul d al |l owt he Court
to isolate the conduct in question to deternmine if an order was
di sobeyed or a duty breached. The Court isunwillingto searchthe
entire record | ooking for all eged service defects which M. Keene
hi msel f has not takenthetinme tonote. Evenif the Court were to
assume t hat service defects didoccur, it does not necessarily fol |l ow
that an order was violated or that any dereliction of duty was
pur poseful or that di sm ssal of the debtor's case was a consequence of
such conduct.

M. Keene's last argunent in support of dismssal under §
109(g) (1) is based onthe debtor's failureto serve copi es of nonthly
reports onthecreditors andtofilecopieswiththe Court. M. Keene
concedes that the debtor did provide nonthly reports to the U S.
trustee and that the debtor did correct this error whenit was call ed
tohisattention. Accordingly, the Court finds nowllful m sconduct

by the debtor here. Dismssal pursuant to



8 109(g)(1) is not appropriate.
See Order entered this date.

DATED: NOVEMBER 2, 1995

/sl Kenneth J. Meyers
United States Bankruptcy Judge



